IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

PREFERRED Rl SK MUTUAL
| NSURANCE COVPANY
Plaintiff

V. NO. 3:96Cv41-B-A
WALTER SPRI NGER and

JENNI E M SPRI NGER
Def endant s

MVEMORANDUM OPI NI ON

Thi s cause cones before the court upon the plaintiff's notion
for summary judgnment. The court has duly considered the parties

menor anda and exhibits and is ready to rule.

FACTS

The plaintiff, Preferred R sk Mitual Insurance Conpany
(hereinafter "Preferred Risk") has brought this declaratory
judgnment action to determne its rights and liabilities, if any,
under a honmeowners insurance policy issued to the defendants,
Wal ter and Jennie Springer. On Septenber 9, 1994, at the insured
| ocation, a dog owned by the insureds bit a two-year-old fenale
child nanmed Bar bara Jean Warren. At the tinme of the incident, Ms.
Springer was baby-sitting Barbara Jean Warren and Warren's four-
year-old sister. A lawsuit was subsequently filed against the
Springers in the Crcuit Court of Lee County, M ssissippi, by and
on behal f of the mnor child, Barbara Jean Warren. Preferred R sk

is defending said | awsuit under a reservation of rights.



The honmeowner's policy issued to the Springers contained a
busi ness exclusion which excluded from liability and nedical
paynments coverage any bodily injury arising out of or in connection
with a business engaged in by an insured. The policy defined
"busi ness" as a "trade, profession, or occupation.” The policy
further contai ned an endor senent whi ch specifically stated that the
policy did not provide liability coverage for injuries arising out
of a hone day care business. The endorsenent explained that if an
insured regularly provides honme day care services in exchange for
nonet ary or ot her conpensation, that enterprise woul d be consi dered
a business. Therefore, any injuries arising out of such service
woul d be excluded from coverage by way of the business excl usion.

At the tinme of the incident, the Springers had been baby-
sitting the Warren children for approximtely three weeks. They
were conpensated at the rate of $32.50 per week, per child, for a
total sum of $65.00 per week. Prior to the incident in question,
the Springers had not baby-sat for any other children during the
life of the Preferred Risk policy. At the tinme of Ms. Springer's
deposition, the Springers were baby-sitting another child.
However, M's. Springer testified that they were only baby-sitting
this other child tenporarily, while one of the child s famly

menbers recovered from surgery.

LAW



On a notion for summary judgnent, the novant has the initial
burden of showi ng the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U. S. 317, 325, 91 L. Ed. 2d 265, 275

(1986) ("the burden on the noving party may be discharged by
"showing'...that there is an absence of evidence to support the
non-novi ng party's case"). Under Rule 56(e) of the Federal Rules
of GCvil Procedure, the burden shifts to the non-nobvant to "go
beyond t he pl eadings and by...affidavits, or by the 'depositions,
answers to interrogatories, and adm ssions on file,' designate
"specific facts showng that there is a genuine issue for trial.""

Celotex Corp., 477 U S. at 324, 91 L. Ed. 2d at 274. That burden

is not discharged by "nere allegations or denials.” Fed. R GCv.
P. 56(e). Al legitimte factual inferences nust be nmade in favor

of the non-nmovant. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

255, 91 L. Ed. 2d 202, 216 (1986). Rule 56(c) nmandates the entry
of summary judgnent "against a party who fails to nake a show ng
sufficient to establish the existence of an el enent essential to
that party's case, and on which that party will bear the burden of

proof at trial." Celotex Corp., 477 U S. at 322, 91 L. Ed. 2d at

273. Before finding that no genuine issue for trial exists, the
court nust first be satisfied that no reasonable trier of fact

could find for the non-novant. Mat sushita Elec. Indus. v. Zenith

Radi o Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 552 (1986).




The plaintiff asserts that the Springers were regularly
providing hone day care services in exchange for nonetary
conpensation, and therefore, pursuant to the hone day care
endorsement and the business exclusion, the injuries to Barbara
Jean Warren are excluded fromcoverage. The defendants argue that
they were not "regul arly" providing honme day care services, inthat
the services provided to the Warren children were tenporary in
nat ur e. The defendants further contend that they were not
conpensated for their services since the entire $65. 00 per week was
used to pay for neals and snacks for the children. Finally, the
def endants assert that at the tine they purchased the honeowner's
policy, their insurance agent verbally represented to them that
they would be covered for any injuries that occurred on their
property.

Al though the defendants' brief clainms that the services
provided to the Warren children were of a tenporary nature, the
def endant s have subm tted no evi dence to support their contention.
Each of the defendants filed an affidavit, neither of which states
that they were only baby-sitting the Warren children on a tenporary
basi s. Furthernore, while describing the arrangenent in her
deposition, Ms. Springer failed to nention that she was only baby-

sitting the Warren children for a limted period of tine.! Ms.

' In explaining the situation regarding the child she was
currently baby-sitting at the tinme of her deposition, Ms. Springer
did nention that it was only a tenporary situation
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Springer did testify that she had been asked to baby-sit the Warren
children after the incident, which indicates that the Warren fam |y
was still needing baby-sitting services, and that the initial
arrangenent was not expected to be a tenporary situation. It is
further undi sputed that the defendants were conpensated at the rate
of $65.00 per week for their services. The defendants claimthey
did not nmake a profit, as the noney was used to purchase neals and
snacks for the children. However, the nere fact that the
defendants failed to profit from their endeavor does nothing to
negate the fact that they were conpensated for their services.
Therefore, the <court finds that Springers were "regularly"
provi di ng hone day care services for conpensati on.

The defendants' contention that their agent prom sed t hemt hey
woul d be covered for any injuries that occurred on their property
does nothing to alter the court's conclusion. It is well-settled
under M ssissippi lawthat an agent's representations cannot nodify
an insurance policy so as to create coverage or expand existing
coverage to arisk that is specifically excluded under the terns of

the policy. Mssissippi Hosp. & Medical Serv. v. Lunpkin, 229 So.

2d 573, 576 (M ss. 1969); Enployers Fire Ins. Co. v. Speed, 133 So.

2d 627, 629 (Mss. 1961).
CONCLUSI ON
For the foregoing reasons, the court finds that the

plaintiff's notion for summary judgnent shoul d be granted.



An order will issue accordingly.

TH'S, the day of Septenber, 1996.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



